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Abstract: The past seven years have seen a rapid proliferation of preferential
trade agreements (PTAs) in the East Asian region. Many of the recently
concluded PTAs are comprehensive in their coverage, seeking not only the
dismantling of barriers to trade in goods but also the liberalization of trade in
services. This paper offers an assessment of this recent wave of services
agreements in East Asia, focusing on their liberalization content and their
compliance with WTO rules on regional integration. It draws on a database in
which the authors recorded the value added of PTA liberalization undertakings
relative to pre-existing multilateral services commitments. Among other things,
this database is used to empirically assess the effect of the scheduling approach on
the depth and breadth of liberalization undertakings.

1. Introduction

Bilateral and regional preferential trade agreements (PTAs) are proliferating across
the globe, fundamentally altering the governance of world trade. From 1948 to
1999, a total of 155 of these agreements — averaging around three agreements per
year — were notified to the General Agreement on Tariffs and Trade (GATT) or
to its successor organization, the World Trade Organization (WTO). At the end
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of 2006, this number stood at 221 agreements per year — implying an average of
around 9.5 notifications per year during the 2000-2006 period.!

There are various reasons why governments seek bilateral or regional trade
agreements. Foreign policy considerations often play an important role. Improving
trade relations may be a vehicle to strengthen strategic ties between nations or to
overcome historical animosities. Economic considerations are another driving force
behind the conclusion of PTAs. Trade agreements can enhance commercial op-
portunities abroad for domestic businesses, while offering a vehicle for anchoring
home-grown policy reforms. Multilateral trade negotiations have in recent years
not been successful in fostering an exchange of market opening commitments.
Despite more than five years of negotiations, there has been no conclusion to the
WTO’s Doha Development Agenda (DDA). For countries ready to commit to
market opening, a bilateral or regional forum may deliver quicker results.

Many of the recently concluded PTAs are comprehensive in their coverage,
seeking not only the dismantling of barriers to traditional trade in goods but also
the liberalization of trade in services. The widening of the scope of PTAs reflects
underlying economic forces. Technological progress and the trend towards private
and competitive provision of infrastructure services have enabled international
commerce in a wide range of service activities that were previously considered
non-tradable. From 1980 to 2006, world exports in commercial services have
grown at an average annual rate of 8.1 % — faster than the 7.1 growth rate for
world merchandise exports.?

This paper offers an assessment of the new generation of services agreements that
have been concluded in the East Asia region. Until recently, this region has been
hesitant in entering into bilateral or regional arrangements. As of 2003, there were
only two PTAs per country in East Asia, compared to a world average of five (World
Bank, 2005). However, the region is catching up fast. Figure 1 lists the existing East
Asian PTAs that have a services component.? Until 2000, the only trade agreement
in services in the region was the ASEAN Framework Agreement on Trade in
Services (AFAS). Since 2000, 24 agreements have been signed with at least one party
in East Asia. Additional agreements are being negotiated, suggesting an even more
prominent role of PTAs in shaping East Asian countries’ trade policies in the future.

Specifically, this paper focuses on the liberalization content of East Asian PTAs
in services and their compliance with WTO rules on regional integration. In a

1 These figures were taken from the WTO (www.wto.org) and take account of some agreements
having become inactive. They likely underestimate the number of concluded PTAs, as numerous agree-
ments have not (or not yet) been notified to the WTO. For a detailed overview of the evolving landscape of
regional trade agreements, see Crawford and Fiorentino (2005).

2 These figures were taken from the WTO’s statistics database (http://stat.wto.org).

3 There are additional East Asian PTAs that do not (or not yet) cover services. These include, for
example, Thailand’s bilateral agreements with Bahrain, India, New Zealand, and Peru; the
Bangladesh-India—-Myanmar—Sri Lanka-Thailand Economic Cooperation (BIMSTEC) Free Trade Area;
China’s PTAs with Chile and Pakistan; and the ASEAN-Korea FTA.
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Figure 1. East Asian PTAs with a services component
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Brunei-Chile-New Zealand—Singapore (Trans-Pacific) EPA
EFTA-Korea FTA

Guatemala-Taiwan (China) FTA
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Japan—Philippines EPA
ASEAN-China Trade in Services (TIS) Agreement*

I

Notes: As of January 2007. * The ASEAN—-China TIS Agreement is scheduled to enter into force on July 1, 2007.

companion paper, we analyze some of the key architectural elements of these
agreements.*

Our analysis is divided into two main parts. The first part, presented in Section 2,
evaluates to what extent the 25 PTAs shown in Figure 1 have offered liberalization
undertakings that go beyond those to which countries are committed under the
WTO’s General Agreement on Trade in Services (GATS). It draws on a database

4 Fink and Molinuevo (2008).
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in which we recorded the value added of PTA liberalization undertakings relative to
pre-existing GATS commitments. This database expands on similar quantification
exercises in the literature in comprehensively covering all four modes of service
supply and in considering a number of recent agreements not analyzed elsewhere.?
We use this database to empirically assess the effect of the scheduling approach on
the depth and breadth of liberalization undertakings — an exercise not performed in
the previous literature. In addition, we evaluate whether countries’ market opening
commitments to different PTA partners have been alike or dissimilar.

The second part, presented in Section 3, seeks to shed light on whether the
25 East Asian services PTAs are compatible with GATS Article V on regional
integration. While a number of authors have commented on the disciplines of this
Article, few studies have confronted specific agreements with these disciplines.®
Even though compliance with GATS Article V can ultimately be established only
through WTO dispute settlement proceedings or through the evaluation mechan-
isms established at the WTO, our analysis points to a number of considerations
that are likely to be relevant in assessing compliance.

More broadly, the proliferation of PTAs raises the question of whether PTAs are
building blocks or stumbling stones towards further multilateral integration. In the
concluding section, we briefly discuss what our findings can say in support or
opposition of either camp.

2. Where and how far have East Asian PTAs gone beyond the GATS?

Like the GATS, PTAs in services adopt a wide definition of trade in services,
covering four modes of service supply: cross-border trade (mode 1), consumption
abroad (mode 2), commercial presence/investment (mode 3), and the movement of
natural persons (mode 4).” The liberalization content of agreements is spelled out
in detailed commitment schedules (or reservations lists).?

In this section, we seek to assess to what degree the commitment schedules of
the 25 East Asian PTAs with a substantial services component have led to wider
and deeper trade undertakings relative to the state of play in the GATS. Such an

5 See Stephenson (2005) and Roy et al. (2006) for related studies.

6 Cottier and Molinuevo (2008) offer a legal commentary on GATS Article V disciplines. Stephenson
(2000) points to a number of challenges in effectively applying these disciplines. Emch (2006) offers a
detailed legal commentary of China’s Closer Economic Partnership Agreements with Hong Kong and
Macao in the light of Article V:6 of GATS.

7 Throughout the paper and unless other terms are employed, we use the term ‘PTA’ loosely to include
all types of trade agreements that seck the liberalization of trade in services — such as free trade agreements
(FTAs), bilateral trade agreements (BTAs), or economic partnership agreements (EPAs). Similarly, we
refer to ‘countries’ in a broad sense, so as to encompass any geographical entity with international per-
sonality and capable of conducting an independent foreign economic policy.

8 As discussed in Fink and Molinuevo (2008), there are important differences in the definition of
modes of supply and the approach towards scheduling commitments. Some agreements closely follow the
GATS, others the North American Free Trade Agreement (NAFTA), and again others opt for a ‘mixed’
architecture.
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assessment is of interest for several reasons. First, it attests to the economic
significance of the recent wave of services agreements in the region. Second, it
provides evidence on the extent to which East Asian countries have been willing to
commit to market opening in services, which could eventually be harvested at
the WTO. Finally, as discussed in Section 3, it is relevant for evaluating the
compliance of PTAs with GATS Article V.

At the core of our assessment is a database in which we identified the ‘value
added’ of PTAs for each of the 154 sub-sectors and four modes of supply identified
under the GATS. In particular, we classified the resulting 616 entries per PTA
schedule into four categories:

(i) Sub-sectors and modes for which only a GATS commitment exists or a PTA
does not offer any improvement (GATS only);

(i) Sub-sectors and modes for which a partial GATS commitment exists and a
PTA relaxes or eliminates one or more remaining trade-restrictive measures
(PTA improvements);

(iii) Sub-sectors and modes for which no GATS commitment is available, but a
PTA commitment is made (PTA new sectors); and

(iv) Sub-sectors and modes for which neither a GATS nor a PTA commitment

exists (Unbound).

In addition, for categories (i), (ii), and (iii), we further distinguished between par-
tial and full commitments, with the latter defined as not listing any remaining
trade-restrictive measures.

Our detailed methodology for classifying commitments into the four categories
is described in Appendix 1. Several important methodological elements are worth
pointing out here. First, we define trade-restrictive measures as all measures that
are inconsistent with GATS-style market access and national treatment disciplines.
In recording trade-restrictive measures, we did not separately identify market ac-
cess and national treatment measures. Thus, a partial commitment corresponds to
a commitment that maintains at least one trade-restrictive measure in either the
market access or national treatment category; a full commitment corresponds to a
commitment that does not list any trade-restrictive measure in either of these two
categories.

Second, we treated horizontal commitments (undertakings that apply to all
service sectors) in PTAs schedules as if they were inscribed in each scheduled
sub-sector. This treatment of horizontal commitments appears most appropriate
from a legal perspective and directly follows the scheduling guidelines under the
GATS. However, it departs from similar quantification exercises performed in the
previous literature.’ In comparison to those studies, we thus obtain a smaller
number of full commitments — especially for mode 3 where most countries have

9 For example, in quantifying the results of Uruguay Round services commitments, Hoekman (1996)
treats horizontal commitments as a separate sub-sector. Marko (1998) ignores horizontal commitments in
quantifying the results of the WTO Agreement on Basic Telecommunications Services.
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scheduled horizontal limitations. Third, commitments that did not list any trade-
restrictive measure, but excluded certain activities falling within a given sub-sector
(as defined under the GATS) were classified as partial commitments.

Quantifying services commitments in the way described above allows for
meaningful comparisons. At the same time, our approach has a limitation that is
inherent to any analysis of services trade policy. Even though we may record that a
PTA improves in a certain sub-sector relative to the GATS, we do not measure the
depth of the underlying improvement. For example, a country may raise in one
PTA the foreign equity ceiling in the banking sector from 40% to 45 % and in
another PTA eliminate a prohibition on branch banking; we would classify both
commitments as partial improvements even though the latter is arguably more far-
reaching than the former.

Ideally, we would like to measure the tariff-equivalent of services trade liberal-
ization: trade barriers fall from x to y percent of the import value. However, trade
protection in services is exercised through a variety of non-tariff measures and
empirically assessing their de facto restrictiveness remains a fundamental chal-
lenge.!?

A second caveat is that we do not evaluate whether trade commitments imply
actual market opening or merely bind services policies at or above the existing
status quo. For example, domestic services policy in ASEAN countries is often
more liberal — on a most-favored nation basis — than the commitments negotiated
under the ASEAN Framework Agreement on Services.!! By contrast, the bulk of
China’s commitments under the Mainland-Hong Kong and Mainland-Macao
Closer Economic Partnership Agreements (CEPAs) imply new market opening.'
Carefully evaluating to what extent the East Asian PTAs provide for de novo
liberalization was beyond the scope of this study.

2.1 Aggregate assessment

In what follows, we use our database to analyze the liberalization content of the 25
East Asian PTAs. We first focus on the set of 25 agreements as a whole, then
investigate the effect of the scheduling approach on the depth and breadth of lib-
eralization undertakings, and finally assess the contribution of PTAs at the level of
individual countries aggregate assessment.

There are 14 East Asian countries that participate in at least one of the
25 PTAs that form the basis of our analysis, for a total of 48 schedules of

10 Some studies have attempted to refine measurement of trade policy in certain service sectors. See
Findlay and Warren (2000) for a review. However, the results of these studies have been mixed and they
typically cover only a subset of service sectors.

11 See Fink (2008) and Stephenson and Nikomborirak (2002).

12 For the most part, China’s bilateral liberalization undertakings grant Hong Kong and Macao-based
service providers preferential access to the Chinese market, in advance of the liberalization schedule to
which China committed when it acceded to the WTO in 2001. Some of the bilateral preferences will be
eroded by 2008 once China’s GATS commitments are fully phased in; others will be long-lasting (see Fink,
2005).
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commitments.'® The ambition of liberalization undertakings varies considerably.
At one end of the spectrum, the commitments by Cambodia and Vietnam under
the ASEAN-China Trade in Services (TIS) Agreement do not offer any valued
added relative to multilateral commitments. The commitments of other countries
under this agreement show few improvements over GATS commitments and only
a small number of new sub-sectors and modes. The value added offered by ASEAN
members’ commitments under the AFAS shows somewhat greater ambition, but is
still limited in breadth and depth.* Similarly, Malaysia’s and the Philippines’
commitments in their respective Economic Partnership Agreements (EPAs) with
Japan and Thailand’s commitment under the Australia-Thailand Free Trade
Agreement (FTA) do not go substantially beyond the GATS.

At the other end of the spectrum, most of the commitments made by Japan,
Korea, Singapore, and Taiwan (China) in their PTAs offer substantial value added
vis-a-vis the GATS. In addition, Laos’ undertakings under the Lao PDR-US
Bilateral Trade Agreement (BTA) show a high level of ambition. In particular,
Laos subscribed to full national treatment and full market access in a large number
of sectors —including professional, telecommunications, construction, distri-
bution, financial, health, and education services.” Since Laos is not yet a member
of the WTO, its bilateral commitment breaks new ground in binding services
policies under international law.

Figure 2 plots the share of sub-sectors and modes covered by countries’ GATS
and PTA commitments against their GDP per capita. In the left-hand chart, every
dot represents a country. Taking the group of East Asian WTO members as a
whole, there is no clear relationship between a country’s level of economic devel-
opment and the scope of its GATS commitment. However, if we exclude recent
accessions to the WTO — Cambodia, China, Taiwan (China), and Vietnam —a
positive relationship emerges: richer WTO members make more extensive com-
mitments. The difference in the relationship between the two subsets is due to the
non-reciprocal nature of WTO accession negotiations. History has shown that
acceding countries have made substantially wider and deeper commitments com-
pared to existing WTO members at similar levels of development.

In the right hand chart of Figure 2, every dot represents a PTA schedule. There is
a clear positive relationship between a country’s level of economic development
and the value added offered by its PTAs. At the same time, GDP per capita does
not explain all of the variation in the ambition of PTA liberalization undertakings.
For example, Laos’ commitment under the Lao PDR —US BTA is well-above what
would be predicted by its level of economic development. There is also substantial

13 Hong Kong and Macao have not made any commitment under their Closer Economic Partnership
Agreements with China. In addition, Brunei has not made any commitment under the Trans-Pacific
Economic Partnership Agreement (EPA).

14 Thanh and Bartlett (2006) offer a comprehensive analysis of the achievements of AFAS.

15 However, the definition of mode 4 under the Lao PDR-US Bilateral Trade Agreement is limited to
services sales persons and intra-corporate transferees.
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Figure 2. GATS/PTA commitments and GDP per capita
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names denote recent accessions to the WTO. The lines depicted reflect linear ordinary least squares regressions.

variation in the ambition of PTA undertakings among the agreements negotiated
by the same country — as illustrated by the wide range of PTA value added offered
by Singapore in its 12 PTAs.

Are the contributions of PTAs evenly spread across sectors and modes of supply
or are there specific areas in which PTAs seem more likely to make progress? To
answer this question, we computed the aggregate (unweighted) liberalization
content of all the 48 schedules in our database. Figure 3 depicts the results of this
exercise broken down by the 12 main service sectors. The bars for the four liber-
alization categories are relative to the total number of sub-sectors and modes in a
given sector. (The number of sub-sectors ranges from 4 for environmental services,
health-related and social services, and tourism and travel-related services to 46 for
business services.)!® Several patterns can be observed. First, the contributions of
East Asian PTAs are not limited to particular sectors. PTAs offer improved and
new commitments in all of the 12 main service sectors.

Second, construction and tourism have received the most attention in PTAs,
with more than 40 % of sub-sectors and modes showing improved or new PTA
commitments. This is followed by recreational, business, communications, and
education services, with 30-40 % of sub-sectors and modes showing a PTA value
added. The smallest contributions are found in environmental, health, transport,
and financial services, with only 20-30 % of sub-sectors and modes showing im-
proved or new PTA commitments. This result confirms the well-known sensitiv-
ities towards liberalization in these sectors, even though PTAs were still able to

16 By definition, the residual sector Other services not included elsewhere” is not further broken down
into sub-sectors.

https://doi.org/10.1017/S147474560800400X Published online by Cambridge University Press


https://doi.org/10.1017/S147474560800400X

East Asian preferential trade agreements in services 649

Figure 3. Aggregate liberalization content by sector
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Notes: The commitments shown here are the unweighted aggregate total of the 48 schedules of commitments of
East Asian countries partyto the agreements listed in Figure 1.

make some inroads towards greater openness. In the case of financial services, the
comparatively modest contribution of PTAs may also be due to the already wide
coverage of GATS commitments —an outcome of the post-Uruguay Round fi-
nancial services negotiations in 1997.

Third, the overwhelming share of PTA commitments are still of a partial nature.
While this may to some extent reflect our strict criterion for classifying a
commitment as ‘full” (see above), it is apparent that PTAs do not provide for
immediate free trade across the board, but only offer a step in that direction.

Figure 4 shows the same aggregate liberalization content but this time broken
down by the four modes of supply. Again all bars are in relative terms. Two
patterns bear brief discussion. First, mode 4 has seen the greatest share of im-
proved or new PTA commitments (40 %), followed by mode 3 (32 %), mode 2
(25%), and mode 1 (23 %). However, in most cases the value added offered by
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Figure 4. Aggregate liberalization content by modes of supply
GATS only PTAimprovements ~ PTA new sectors
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Notes: See Figure 3.

PTAs in the area of temporary labor movement is small, consisting mostly of
minor expansions in the types of individual service providers and measures cov-
ered by the agreement. Few of the PTAs provide for expanded quotas for indi-
vidual service providers or the elimination of economic needs tests. Second, the
share of full PTA commitments is substantial for mode 1 (10%) and mode 2
(12%). As in the GATS, this pattern reflects the absence of horizontal limitations
for cross-border supply and consumption abroad in most PTAs and the fact that
trade restrictions for these two modes are less pervasive. The share of full
commitments for mode 3 is less than 1% and solely attributable to the commit-
ments made by Laos under the Lao PDR-US BTA." No PTA has offered a full
commitment for mode 4 in any of the 154 sub-sectors.

2.2 Investigating the effect of the scheduling approach on PTA
liberalization undertakings

In our companion paper, we analyze the different scheduling approaches adopted
by the 25 East Asian PTAs. We distinguish between two basic scheduling
approaches. First, negative lists whereby services trade is unrestricted except for
the reservations listed for specific sectors and measures. Second, positive lists
whereby market opening only applies to the sectors listed in the commitment

17 The United States, in turn, does not extend any trade benefit to Laos beyond its GATS commitment.
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Figure 5. Aggregate liberalization content by scheduling approach
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Notes: See Figure 3. For a list of agreements in the various categories shown, see Fink and Molinuevo (2007). As
discussed in that paper, three of the negative list agreements have adopted a hybrid list for cross-border trade in
financial services (modes 1, 2, and 4) and one negative list agreement has adopted a hybrid list for all trade in
financial services (modes 1, 2, 3, and 4). The relevant commitments for these cases were allocated to the hybrid
list category.

schedule. Within the group of positive list agreements, we further distinguish
between three methods of scheduling trade restrictive measures. The most com-
mon method is the ‘hybrid’ scheduling approach adopted in the GATS, whereby
commitment schedules for the most part identify the remaining trade restrictions in
the listed sectors on a negative list basis. Two agreements — China’s CEPAs with
Hong Kong and Macao — depart from this method in specifying the kind of foreign
participation allowed in the listed sectors. We label this approach as the ‘pure’
positive list. Finally, as a special case, the Lao PDR-US does not list any trade
restrictive measures. Laos is committed to full national treatment and market
access in the listed sectors.™

The previous literature presumes that a negative list approach offers incentives
for the scheduling of more liberal commitments.' Is this presumption borne out
for East Asian PTAs? At first glance, the answer appears to be ‘yes’. Figure 5
depicts the aggregate liberalization content for negative list agreements, all posi-
tive list agreements, and the three different types of positive list agreements.
As can be seen, the group of negative list agreements has unleashed a greater

18 See Fink and Molinuevo (2008).
19 See Hoekman and Sauvé (1994), OECD (2002), and Stephenson (2002).
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share of improved or new commitments (60%) than positive list agreements
(30%).2°

At the same time, the relationship between the scheduling approach and the
ambition of liberalization undertakings is not straightforward. The case of the Lao
PDR-US BTA illustrates that far-reaching liberalization can also be achieved
through a positive list of sectors. Even comparing PTAs negotiated by the same
country, negative list agreements do not always provide for wider and deeper
coverage. For example, we find that Singapore’s schedule under the positive list
Japan-Singapore EPA shows more improved and new commitments than
Singapore’s schedule under the negative list Australia-Singapore FTA.%

In addition, the empirical patterns depicted in Figure 5 do not permit con-
cluding that a negative list approach causes the scheduling of more liberal com-
mitments. Causality may well run in the opposite direction. Countries that are
prepared to offer or demand greater openness in services may be more likely to
seek a negative list for scheduling commitments. To discern the effect of the
scheduling approach, we would ideally need to compare the outcome of a positive
list negotiation and a negative list negotiation, involving the same countries
negotiating under identical circumstances. Of course, such a ‘natural experiment’
does not exist.

However, our database on East Asian trade commitments allows us to explore
the contribution of negative list agreements in an econometric setting. In particu-
lar, we investigate what determines the share of commitments with a PTA value
added for the 12 main service sectors and 4 modes of supply across the schedules in
our database. Our corresponding dependent variables distinguish between three
types of PTA value added: (i) improvements relative to existing GATS commit-
ments; (ii) the scheduling of new sub-sectors and modes not listed in the GATS;
and (iii) the total contribution of PTAs, defined as the sum of (i) and (ii). In con-
structing the three dependent variables, we did not make any distinction between
partial and full commitments.

The first set of regressions explains the PTA value added by a dummy variable
that is 1 if the commitment was scheduled under a negative list and 0 otherwise,
and fixed effects for the 12 service sectors and 4 modes of supply. The results are
shown in the first three columns of Table 1. Coefficients were estimated by ordi-
nary least squares.? The dummy variable for negative list commitments is always

20 Within the group of positive list agreements, pure positive list PTAs appear to have unleashed the
smallest shares of improved or new commitments (12 % in total). However, as pointed out in the text, this
category is made up of China’s CEPAs with Hong Kong and Macao, which imply substantial actual
liberalization, even though the number of sub-sectors covered by them appears modest.

21 Both agreements were concluded around the same time: the Japan-Singapore EPA in 2002 and the
Australia-Singapore FTA in 2004.

22 Since our dependent variable is truncated at values below 0 and above 1, we also tested a Tobit
maximum likelihood estimation technique (with a lower bound of 0 and an upper bound of 1). The results
showed higher coefficient estimates, but did not change any of the conclusions described in the text.
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Table 1. Results of econometric investigation

Improved
Improved PTA New PTA Total PTA PTA New PTA Total PTA
commitment commitment contribution commitment commitment contribution
Negative list commitment 0.109* 0.299* 0.408* 0.015 0.206* 0.221*
(10.14) (21.57) (25.01) (1.29) (14.64) (12.59)
GDP per capita of scheduling country 0.030* 0.043* 0.074*
(9.54) (11.01) (15.02)
GDP per capita of partner country (or countries) —0.005 0.001 —0.004
(-1.32) (0.26) (-0.64)
Number of PTA parties —0.005*% —0.010* —0.015%
(=2.80) (~4.57) (=5.48)
GATS commitment 0.269* —0.417* —0.148*
(19.15) (-23.94) (-6.80)
Number of observations 2,112 2,112 2,112 2,112 2,112 2,112
Adjusted R-squared 0.367 0.500 0.606 0.503 0.640 0.682

Notes: Ordinary least squares estimates; t-statistics are in parenthesis; * indicates statistical significance at the 1% level. Data on GDP per capita are for 2002,
were taken from the World Bank’s World Development Indicators, and were converted to natural log values. Brunei and Myanmar were dropped from the
analysis, because no GDP per capita data were available. That leaves 44 schedules of commitments with observations for 12 sectors and 4 modes of supply,

explaining the total of 2,112 observations.
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positive and statistically significant at the 1% level. This result is not surprising
and merely confirms what can be seen in Figure 5: negative list PTAs are associated
with deeper and wider commitments.

To address the possibility of reverse causality, we included four additional
variables in our regressions: the GDP per capita of the scheduling country, the
GDP per capita of the PTA partner(s), the number of PTA parties, and the share
of subsectors and modes committed under the GATS.?* Our underlying premise
is that countries’ ‘natural’ propensity to commit to liberal trade policies is first
and foremost determined by their level of economic development. Richer
economies with more competitive service sectors will have greater confidence in
binding their own policies under international law and will pursue market opening
abroad more aggressively. The number of PTA parties serves as a proxy for free-
rider effects in trade negotiations that may lead countries to hold back from
making commitments. We expect this variable to show a negative coefficient — the
larger the number of players, the greater the potential for free-riding. Finally, the
share of GATS commitments will affect the scope for PTAs to add value. We
expect a larger share of (partial) GATS commitments to increase the scope for PTA
improvements but to reduce the scope for scheduling new sub-sectors and modes
of supply.

The results of the second set of regressions are shown in columns 4 to 6. As
before, the dummy variable for negative list commitments is positive and statisti-
cally significant at the 1% level for new PTA commitments and the total PTA
contribution. The value of the estimated coefficients is somewhat smaller than
before, suggesting that the GDP per capita variables indeed work to reduce the
effect of negative listing. In addition, the negative list dummy variable is not any
more statistically significant for improved PTA commitments.

At their face value, our results suggest that negative listing does not hold any
advantage in deepening GATS commitments, but that they induce the scheduling
of new sub-sectors and modes of supply. This finding accords with intuition. Most
positive list agreements included in our analysis are hybrid list agreements, for
which the level of openness is to a large extent determined by measures inscribed
on a negative basis. In other words, the distinguishing characteristic of negative list
agreements is the way in which sectors are listed and this seems to have an effect on
the negotiating outcome.

As expected, GDP per capita of the scheduling country has a positive effect on
the PTA value added. Interestingly, GDP per capita of the partner country (or
partner countries) was statistically not significant for all three dependent variables.

23 Where there was more than one PTA partner, we used the population-weighted GDP per capita of
all partner countries. Brunei and Myanmar (for ASEAN) and Liechtenstein (for EFTA) were excluded in
the calculation of population weighted GDP per capita, because no GDP data were available for these
countries.
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This latter result seems surprising. One would expect richer countries to exert
stronger pressure on PTA partners to make wider and deeper commitments. Yet
such pressure —if it exists — does not appear to be reflected in the negotiating
outcome. As expected, the number of PTA parties works to reduce the PTA value
added, pointing to the existence of free-rider effects in PTA negotiations with more
than 2 parties. Finally, the share of GATS commitments has a positive effect on
improved PTA commitments and a negative effect on new PTA commitments —
again, as expected. The net impact on the total PTA contribution is negative,
suggesting that the latter effect dominates the former.

2.3 Country-level assessment

Most East Asian countries have concluded more than one PTA. The aggregate
liberalization content shown in Figures 2-5 use individual commitment schedules
as the unit of analysis. Since countries may make the same or similar commitments
to more than one trading partner, it is also interesting to aggregate agreements at
the country level. In particular, we identified the most liberal commitment a
country has made across all of its PTAs for each of the 154 sub-sectors and
4 modes described above. This exercise has practical relevance. As explained in our
companion paper, several PTAs feature non-party most-favored nation (MFN)
clauses. Parties to such agreements guarantee their PTA partners the most liberal
treatment ever committed in any PTA, creating possibly far-reaching dynamic
linkages between different negotiating forums. At the same time, it is worth noting
that in many cases the reach of the MFN obligation is weakened by sectoral ex-
emptions and special carve-outs for PTAs with non-parties.?* In any case, even for
a country not bound by a non-party MFN clause, it is instructive to ask how far it
has been willing to go across all of its PTAs.

Table 2 lists for each country the number of PTAs and the total maximum
liberalization content in the four liberalization categories (expressed as percentage
shares of 616 total entries per country). The numbers shown for Korea, Japan,
Singapore, and Taiwan (China) indicate that these four high-income countries
have made extensive use of PTAs to subscribe to greater openness in services.
Singapore stands out in this group, with 86 % of sub-sectors and modes showing
improved or new commitments across its 12 PTAs. For Korea, Japan, and Taiwan
(China), this share stands at 76, 71, and 64 %, respectively. Substantial PTA value
added is also found for Laos (46 %) and the Philippines (40 %). In addition, in the
case of Laos, the majority of PTA undertakings are full commitments, reflecting
the ambition of the Lao PDR-US BTA. For the remaining eight countries, the share
of sub-sectors and modes with an improved or new PTA commitment lies some-
where between 3 and 30 %.

24 See Fink and Molinuevo (2008).
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Table 2. Maximum liberalization content by country

Number GATS only PTA improvements PTA new sectors Variation
of coefficient
Country PTAs  Partial Full Partial Full Partial Full Unbound (V)
Brunei 2 8.0 3.6 0.8 0.0 15.3 9.3 63.1 0.006
Darussalam*
Cambodia 2 36.9 18.0 0.6 0.0 2.9 0.2 41.4 0.000
China 3 31.0 18.2 10.9 0.0 3.9 0.0 36.0 0.564
Indonesia 2 9.3 1.9 7.8 4.1 8.1 2.1 66.7 0.162
Japan* 4 11.0 13.8 26.0 6.0 21.6 17.9 3.7 0.654
Korea 3 1.8 11.4 33.4 4.5 32.8 5.5 10.6 0.558
Lao PDR 3 - - - - 13.0 334 53.6 0.245
Malaysia* 3 22.6 8.1 11.9 0.2 8.1 1.9 47.2 0.387
Myanmar 2 0.8 0.6 0.3 0.0 21.3 4.9 721 0.104
Philippines* 3 9.7 3.7 9.9 1.1 23.5 5.8 46.1 0.431
Singapore* 12 1.9 9.1 18.8 4.7 394 226 3.4 0.574
Taiwan (China)* 3 12.7 20.0 29.1 52 144 157 2.9 0.900
Thailand 3 16.6 4.1 11.5 0.3 12.2 1.0 54.4 0.142
Vietnam* 3 39.3 16.7 2.8 0.3 0.3 0.2 40.4 0.000

Notes: Commitment counts are based on the maximum of commitments across all PTAs concluded by a
country. In other words, if an improved commitment or new sub-sector/mode relative to a country’s
GATS schedule is found in at least one PTA, the relevant sub-sector is classified as ‘improved’ or ‘new’
in the table’s PTA columns. Countries marked with an asterisk are parties to at least one PTA featuring
a non-party MFN clause. Figures in the four liberalization categories are expressed as a percentage share
of 616 total entries per country. The PTA variation coefficient is calculated as explained in the text.

Finally, it is interesting to ask whether the commitments offered by one country
to two or more PTA partners are alike or dissimilar. We investigate this question
by calculating a variation coefficient, V, which we define as follows

_ Zii Ai/
Number of subsectors and modes with an improved ’
or new commitment in at least one PTA

where
A if only one PTA shows an improved
777 or new commitment for subsector i and modej
A= Number of PTAs that show an improved
or new commitment for subsector i and mode j .
A= otherwise.
Total number of PTAs

Intuitively, our variation coefficient measures the number of matching PTA
commitments as a share of all improved or new PTA commitments. It ranges from
0 to 1, with 0 indicating perfect incongruence among a country’s PTAs and 1
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suggesting perfectly matching PTAs. In calculating V, we make no distinction be-
tween partial and full commitments. We also do not directly compare PTA com-
mitments. Thus, even though two PTAs may show improved or new commitments
for the same sub-sector and mode, the respective commitments may still differ.

The calculated values of our variation coefficient are shown in the last column of
Table 1. Vis 0 in the case of Cambodia and Vietnam, due to the fact that these two
country’s commitments under the ASEAN-China TIS Agreement do not offer any
value added relative to the GATS.? The limited PTA value added for these two
countries partly reflects the ambitious nature of their WTO accession commit-
ment —as pointed out above. The coefficient is highest in the case of Taiwan
(China), as its three PTA schedules show a high degree of similarity. For Japan,
Korea, and Singapore, V lies in the 0.5-0.7 range, which suggests that these
countries have a common set of commitments that they are prepared to offer to all
negotiating partners, but reserve some commitments for certain trading partners —
possibly responding to trading partners’ market opening requests. The coefficient
for China also lies in this range, but the explanation is different. China’s commit-
ments in its CEPAs with Hong Kong and Macao are almost identical, but those
commitments have little in common with China’s undertaking under the
ASEAN-China TIS Agreement.2®

For the remaining countries, V lies somewhere between 0 and 0.5. As it turns
out, all countries with a V coefficient in this range are ASEAN member countries.
The relatively lower coefficient values partly reflect dissimilarities in these coun-
tries” undertakings under the AFAS and the ASEAN-China TIS Agreement. In
other words, ASEAN members have gone further at the regional level compared to
what they have offered to China in their ‘super-regional’ agreement.

3. Are East Asian PTAs compatible with WTO rules on economic integration?

The analysis presented so far has shown how much bilateral and regional agree-
ments have led to market opening in services beyond existent multilateral com-
mitments. The 25 East Asian PTAs examined feature different degrees of
ambition — ranging from agreements with broad sectoral coverage and deep lib-
eralization undertakings to agreements that add only limited value to existing
GATS commitments.

These findings are not only of academic interest. The WTO has rules on the
conclusion of economic integration agreements (EIAs). Preferential agreements in
services entail an exception to the general principle of non-discrimination between

25 In the case of Vietnam, the US-Vietnam BTA only offers a PTA value added in distribution services,
a sector that is not scheduled under the AFAS.

26 China’s liberalization undertakings in its two CEPAs with Hong Kong and Macao are less the
outcome of Hong Kong’s or Macao’s negotiating demands, but rather what China was prepared to offer to
its two Special Administrative Regions. These agreements have to be understood in the context of the ‘one
country, two systems’ formula. For a further discussion, see Fink (2005).
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WTO Members, enshrined in the MFN obligation of the GATS. Like its goods
alter ego — GATT Article XXIV — GATS Article V prescribes a series of conditions
that treaties on economic integration in services must fulfill in order to constitute a
lawful deviation from the MEN principle.

Observance of WTO rules on economic integration is not only a matter of
respect for the multilateral trading system. Compliance of a PTA with GATS
Article V falls under the jurisdictional capacity of the WTQO’s dispute settle-
ment system. Thus, should a preferential agreement involving WTO members be
found not to comply with the requirements of the GATS, trade preferences
under such an agreement would have to be ‘multilateralized’ to the entire WTO
membership.??

The requirements of GATS Article V involve a substantive element and a pro-
cedural element. The substantive element establishes obligations on the sectoral
coverage and depth of PTAs as well as on the treatment of non-parties.?® The main
procedural element is the prompt notification of a PTA to the WTO Council for
Trade in Services (CTS), which may initiate an examination of the agreement in
light of the substantive requirements of Article V and issue recommendations to
the parties. In December 2006, WTO members added a new °‘transparency
mechanism’ to this procedure on a provisional basis.?

Do East Asian PTAs live up to these standards? While the precise meaning of
WTO rules in this area is subject to a number of interpretational difficulties, ex-
amining current practice by East Asian PTAs can shed some light on the degree of
observance of GATS disciplines.?

3.1 Notification

Fourteen of the 25 East Asian PTAs have so far been notified to the WTO (see
Table 3). Typically, notification occurs within a few weeks or months after entry

27 For a review of WTO jurisprudence on economic integration — in particular, Article XXIV of the
GATT - see Marceau and Reiman (2001).

28 Article V bis establishes additional rules for labour market integration agreements. These rules are
of little relevance for our purposes, however, as none of the East Asian PTAs provides for this form of
integration.

29 Members are to review, and if necessary modify the decision and eventually replace it with a
permanent mechanism at the conclusion of the Doha Round. In the meantime, the WTO Secretariat will
prepare a ‘factual presentation’ for every notified EIA, on the basis of which WTO members will ¢con-
sider’ an EIA. The new mechanism neither foresees a formal examination of an EIA’s consistency with
GATS Article V nor the issuance of recommendations to the parties. The new mechanism is aimed at
improving factual information on EIAs in services; it does not replace or modify the substantial obli-
gations set out in GATS Article V. See the December 2006 Decision of the WTO General Council (WTO
Document WT/L/671). While Article V examinations have de facto been put on hold, nothing formally
prevents the CTS from launching an examination of compliance and issue recommendations, based on the
original GATS Article V disciplines. However, it is worth noting that, even before the establishment of the
transparency mechanism, the CTS had not adopted any report on the consistency of an EIA with GATS
requirements.

30 This section points to several interpretational difficulties. For a more extensive legal analysis of
GATS Article V, see Cottier and Molinuevo (2008).
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Table 3. East Asian PTAs notified to the WTO

Agreement Date of entry into force Date of notification Examination process
AFAS December 30, 1998 Not notified -

New Zealand-Singapore FTA January 1, 2001 September 19, 2001 Factual examination concluded
US-Vietnam BTA December 10, 2001 Not notified -

Japan-Singapore EPA
EFTA-Singapore FTA
Australia-Singapore FTA
Mainland-Hong Kong CEPA
Mainland-Macao CEPA
Singapore-US FTA
Panama-Taiwan (China) FTA
Chile-Korea FTA
Australia-Thailand FTA

Laos PDR-US BTA
Japan—-Mexico EPA
India-Singapore ECA
Jordan-Singapore FTA
Korea—-Singapore FTA
Guatemala—Taiwan (China) FTA
Japan—Malaysia EPA
Panama-Singapore FTA
EFTA—Korea FTA
Trans—Pacific EPA
Nicaragua-Taiwan (China) FTA
Japan-Philippines EPA
ASEAN-China EPA

November 30, 2002
January 1, 2003
July 28,2003
January 1, 2004
January 1, 2004
January 1, 2004
January 1, 2004
April 1, 2004
January 1, 2005
February 4, 2005
April 1, 2005
August 1, 2005
August 22, 2005
March 2, 2006
July 1, 2006
July 13, 2006
July 24, 2006
September 1, 2006
November 8, 2006
Not yet in force
Not yet in force
Entry into force scheduled
for July 1, 2007

November 14, 2002
January 24, 2003
October 1, 2003
January 12, 2004
January 12, 2004
December 19, 2003
Not notified

April 19,2004
January 5, 2005
Not notified

April 22,2005
Not notified

July 12, 2006
February 24, 2006
Not notified

July 13, 2006

Not notified
August 28, 2006
Not notified

Not notified

Not notified

Not notified

Factual examination concluded
Factual examination concluded
Factual examination concluded
Factual examination concluded
Factual examination concluded
Factual examination concluded
Factual examination concluded
Factual examination not started

Factual examination not started

Examination not requested
Factual examination not started

Examination not requested

Examination not requested

Source: WTO (http://www.wto.org/english/tratop_e/region_e/region_e.htm, as of January 31, 2007).
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into force of the PTA, sometimes even shortly before that date. The longest time
lag between entry into force and notification has been 11 months (for the
Jordan-Singapore FTA). If the ‘ prompt’ notification requirement applies from the
date of entry into force of a PTA, it appears that notifications have for the most
part been made according to GATS Article V obligations.!

As of January 2007, 11 East Asian PTAs have not been notified to the WTO.
In the case of some of these agreements, non-notification may be due to their
recent vintage.®? There are two agreements which have been in force for more
than three years and for which non-notification is not due to an apparent
reason — the ASEAN Framework Agreement on Services and the Panama-Taiwan
(China) FTA.*

3.2 Substantial sectoral coverage

The first of the four substantive requirements relates to substantial sectoral
coverage. GATS Article V spells out that this concept is to be understood in terms
of number of sectors, volume of trade affected and modes of supply. However,
the precise application of these criteria remains unclear. Several questions im-
mediately arise. What precisely is meant by the ‘volume’ of services trade (as
opposed to the ‘value’ of such trade)? At what level of disaggregation should the
count of sectors be made? Can entire sectors be excluded from the agreement? If
s0, at which point would an exclusion of a sector reduce the volume of trade to a
non-substantial level ?** The lack of sufficiently disaggregated data on trade in
services further complicates the task of determining whether or not a PTA meets a
certain threshold value above which sectoral coverage could be considered sub-
stantial.

31 However, in discussion in the WTO Committee on Regional Trade Agreements, it has also been
suggested that a ‘prompt’ notification should occur at least 90 days before an agreement takes effect (see
WTO Document WT/REG/W/37). The December 2006 Decision of the WTO General Council stipulates
that notification ‘will occur no later than directly following the parties’ ratification of the RTA ... and
before the application of preferential treatment between the parties’. In addition, this Decision calls on
parties to inform the WTO about the initiation and conclusion of PTA negotiations prior to formal
notification. See WTO Document WT/L/671.

32 The US BTAs with Laos and Vietnam have not been notified probably because they are unlikely to
pose any conflict with the MFN principle of the GATS. Laos is not yet a member of the WTO and
Vietnam’s WTO accession commitment has eroded virtually all of the preferences that Vietnam granted to
the US. The United States, in turn, does not extend any trade benefit to its BTA partners beyond its existing
GATS commitment.

33 See http://www.aseansec.org/Ratification.pdf for the date of entry into force of the AFAS.

34 In discussions in the WTO Committee on Regional Trade Agreements, one WTO member has
suggested that excluded sectors should not be of an essential nature — alluding specifically to transport
services, but presumably also encompassing services such as finance and telecommunications that form the
‘backbone’ of an economy (see WTO Document WT/REG/M/22). However, an essentiality test is not
expressly mentioned in GATS Article V. In addition, such a criterion would seem difficult to apply in
practice, as most services — except maybe services such as tourism or entertainment — can be argued to be
essential in some way.
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The analysis presented in the previous section has shown that no East Asian PTA
provides for universal sectoral coverage. Having said this, the lack of universal
coverage does not immediately imply non-substantial coverage. Looking at the
number of sub-sectors, we note that some East Asian PTAs, such as the
Japan-Singapore FTA or the Chile-Korea FTA, provide for wide sectoral cover-
age, averaging commitments in well over 70 % of all service sub-sectors. By con-
trast, a great number of East Asian PTAs feature commitments in less than half of
all 154 sub-sectors.?® Without implying any judgment on the definition of sectors
to be counted, it seems fair to conclude that current commitments under PTAs do
not manifestly provide for substantial sectoral coverage.

Furthermore, it is worth pointing out that certain agreements carve out service
activities that are known to be associated with substantial trade flows — air and
maritime transport services and financial services.?® Again, it is not obvious to
what extent the exclusion of such sectors reduces the volume of trade covered to
non-substantial levels.

As far as modes of supply are concerned, GATS Article V makes clear that there
should be no a priori exclusion of any mode of supply. Thus, an agreement that
features commitments in all service sectors, but excludes one or more modes of
supply would still fail the substantial sectoral coverage test. None of the 25East
Asian PTAs formally excludes any mode of supply from its coverage.’” Most
negative list agreements exclude mode 3 from the scope of the services chapter, but
cover commercial presence in the investment chapters of these agreements.®
Indeed, all agreements analyzed offer some commitments in each of the four modes
of supply.

3.3 Elimination of substantially all discrimination

The second of the four substantive conditions of GATS Article V calls for the
elimination of substantially all discrimination, with explicit reference to the
national treatment article of the GATS. In other words, PTAs are allowed to
maintain all non-discriminatory measures that fall exclusively under the market

35 These agreements include the AFAS, the ASEAN-China TIS Agreement, the Australia—Thailand
FTA, the Mainland-Hong Kong and Mainland—Macao CEPAs, and the Jordan-Singapore FTA.

36 See Fink and Molinuevo (2008). Another open question in this context is whether PTAs need to
expand coverage to air transport, which has been carved out from the scope of the GATS.

37 Some WTO Members have argued that certain mode 4 aspects exempted from the GATS through
the Annex on the Movement of Natural Persons should be included in EIAs (see WTO documents WT/
REG/W7 and WT/REG/M/22). Thus, even PTAs that fully replicate the GATS modes of supply would not
meet the substantive sectoral coverage test. However, it is uncertain whether such an expansionist view
would be upheld in WTO dispute settlement proceedings.

38 Similarly, several negative list agreements adopt a definition of mode 4 different from the one found
in the GATS. It is uncertain, however, whether this definition is necessarily narrower. In addition, the
relevant agreements complement services commitments with dedicated MNP chapters. See Fink and
Molinuevo (2008).
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access discipline, but they are supposed to substantially do away with measures
inconsistent with national treatment.?

As the first substantive condition, the requirement to eliminate substantially
all discrimination raises a number of interpretative questions. To begin
with, Article V requires that the absence of substantially all discrimination be
achieved through the elimination of existing discriminatory measures ‘and/or’
the introduction of a stand-still commitment with regard to discriminatory re-
strictions. Does a PTA that features the prohibition to introduce new or more
discriminatory measures —but which does not reduce any discrimination —
immediately comply with this requirement? Cottier and Molinuevo (2008)
argue that the answer should be ‘no’, because Article V:1(b) specifically
calls for the ‘absence or elimination’ of discrimination between the PTA
parties. In order to live up to this obligation, the PTA must, accordingly,
abolish discriminatory measures where they exist and prohibit the future in-
troduction of discriminatory policies in those sectors or sub-sectors where
no discriminatory policies are maintained at the time of the conclusion of the
PTA.

Other questions seem more difficult to answer. Which measures could still
be maintained so that the level of remaining discrimination can be considered
‘non-substantial’? Would the value or volume of trade in a particular sub-
sector play a role in this assessment? As discussed in Section 1, quantifying
the restrictiveness of trade barriers in services — for example, in the form of tariff-
equivalents — is a challenging task. For methodological and data reasons, a rigor-
ous empirical assessment of the depth of PTA liberalization undertakings appears
elusive.

Our database of the value added of PTA liberalization undertakings discussed in
Section 2 did not separately record market access and national treatment com-
mitments. Still, a few impressionistic observations are possible.

e First, none of the East Asian PTAs provides for full national treatment across all
sectors and modes.

® Second, where sub-sectors have been scheduled, modes 1 and 2 are for the
most part subject to few explicit discriminatory measures. Having said this, in
several PTAs, parties require the establishment of a commercial presence or the
registration with local professional bodies as a prerequisite for supplying ser-
vices. Even if such restrictions are de jure non-discriminatory and are inscribed
as market access limitations, they may be considered de facto discriminatory
and thus be taken into account in an assessment of whether substantially all
discrimination is eliminated.

39 Article V offers vaguely formulated flexibility in evaluating whether substantially all discrimination
has been eliminated. Thus, ‘consideration may be given to the relationship of the agreement to a wider
process of economic integration or trade liberalization among the countries concerned’.
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® Third, most agreements feature horizontal limitations for mode 3. In several
cases, these limitations are relatively far-reaching and allow for the maintenance
of significant discriminatory measures.*’

As described in Section 2, even though there are many PTA liberalization under-
takings that offer wider and deeper commitments under mode 4, the value added
of these commitments relative to the GATS is typically minor. Most PTA com-
mitments, like the GATS, are limited to high-skilled professionals and intra-cor-
porate transferees. Measures affecting low-skilled workers and independent
service providers are usually not covered in commitment schedules.

Finally, PTAs that do not provide for the elimination of substantially all dis-
crimination at their entry into force can still be consistent with Article V, if
further negotiations lead to the achieving that result within a reasonable time-
frame. While most East Asian PTAs incorporate provisions that call for further
liberalization through successive negotiations, it is an open question whether
the pace of liberalization in those agreements is sufficient for the elimination
of substantially all discrimination within a timeframe that can be deemed

‘reasonable’.#!

3.4 Owerall level of trade barriers

The first two substantive requirements concern the ‘internal’ breadth and depth
of a PTA. The final two conditions focus on the treatment of non-parties. In
particular, the third condition calls for a PTA not to raise the ‘overall level of
barriers to trade in services within the respective sectors or subsectors’, as faced
by WTO members outside the agreement. Once more, a number of interpretative
questions emerge. What is meant by ‘barriers’ — national treatment measures,
market access measures, both, or neither type of restrictions ?*> Does the concept
of overall level of trade barriers allow for higher barriers in certain sub-sectors,

40 For example, in the Korea-Singapore FTA, Korea maintains all discriminatory measures of local
governments and reserves the right to maintain or introduce discriminatory measures pertaining to the
acquisition and usage of land, capital transactions by non-residents, and performance requirements with
respect to employment. Brunei’s AFAS commitment exempts all measures concerning foreign equity par-
ticipation (again, a market access measure that may be considered de facto discrimination). In all its PTAs,
Singapore maintains horizontal limitations on the nationality of managers and directors of foreign service
suppliers.

41 For instance, in the case of AFAS and China’s two CEPAs with Hong Kong and Macao, several
rounds of negotiations have taken place. However, liberalization commitments under these agreements
cover still less than half of the 154 sub-sectors identified under the GATS. In discussions in the WTO
Committee on Regional Trade Agreements, suggestions about what can be considered a ‘reasonable’
period of time for substantial liberalization of services trade to occur have ranged, for the most part, from
five to ten years (see WTO Document WI/REG/W/37).

42 The GATS Agreement does not provide for a definition of the term ‘barrier’. Since GATS Article
V:5 expressly foresees the possibility of renegotiating WTO specific commitments upon conclusion of an
EIA, one may argue that the concept of ‘barriers” in Article V:4 only covers measures that fall under the
general obligations of the GATS (such as measures relating to domestic regulation and transparency).
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as long as some weighted or unweighted average of sub-sectoral barriers is
not raised? Alternatively, does the wording ‘within the respective sectors or
subsectors’ suggest that the obligation applies to each individual sector and sub-
sector ? Even if these questions were answered, it would appear difficult to trans-
late this requirement into practice. Given the quantification challenges outlined
previously, it does not seem feasible to calculate the overall level of barriers in
effect prior to the formation of a PTA and compare that level to the post-PTA
counterfactual .*®

The requirement not to raise the level of protection faced by outsiders applies
only to trade policy changes that emanate from obligations under an EIA. In re-
viewing the texts of the 25 East Asian FTAs, we did not find any provision that
implies the express creation of new trade barriers vis-a-vis third parties. From this
narrow view, it would appear that all East Asian FTAs are compliant with this
substantive requirement of GATS Article V.* In theory, ‘barriers’ to third parties
could also arise from the implementation of PTA obligations. However, a
thorough review of the pre- and post-PTA regulatory frameworks of the East Asian
countries and their trade restrictiveness towards third parties was beyond the
scope of this study.

3.5 Rule of origin

The fourth substantive condition also concerns the treatment of non-parties. It
requires the establishment of a liberal rule of origin for juridical persons. In par-
ticular, trade preferences negotiated under a PTA need to be extended to juridical
persons of any other WTO member that are constituted under the laws of a party
and are engaged in substantive business operations in the territory of the parties.*
Compared to the other three substantive requirements, the rule of origin condition
poses the least interpretative difficulties. Still, several uncertainties remain. Does
the concept of constitution under the laws of a party encompass non-incorporated
entities such as branches or representative offices ?*¢ What threshold needs to be
surpassed for business operations to qualify as substantive ?

Notwithstanding these uncertainties, several observations can be made in
relation to the East Asian PTAs. As discussed in Fink and Molinuevo (2008),
most agreements feature a rule of origin that, indeed, entitles non-party
service suppliers that are constituted or otherwise organized under the laws of
a party and that engage in substantive business operations to the benefits of

43 See also Stephenson (2000) for a discussion of the practical difficulties in applying this requirement.

44 The relevant provision — GATS Article V:4 — appears not to cover increases in the overall level of
trade barriers that do not emanate from an FTA.

45 GATS Article V does not establish any discipline on the rule of origin for services or natural persons.

46 While footnote 12 of the GATS seems to make a clear distinction between juridical persons and
other forms of commercial presence, GATS Article XXVIII(l) defines juridical persons as ‘any legal entity
duly constituted or otherwise organized under applicable law,” which arguably encompasses non-incor-
porated entities.
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PTAs.* However, several agreements allow the parties to deny trade benefits to
at least some service suppliers from other WTO member countries that are
legally constituted and engaged in substantive business operations in the territory
of the parties:

o the services chapter of the Australia-Thailand FTA allows the denial of benefits
when a party ‘establishes that the service supplier is owned or controlled by per-
sons of a non-Party’;

® some agreements allow the denial of benefits to service providers from non-parties
with which a party does not maintain diplomatic relations or where certain trade
sanctions apply.*®

It is not immediately obvious how the denial of benefit provisions of these agree-
ments comply with GATS Article V.*°

GATS Article V:6 introduces an element of special and differential treatment
(SDT) in the application of this requirement. Agreements involving developing
countries only may adopt a more restrictive rule of origin, which limits trade pre-
ferences to service suppliers that are owned or controlled by natural persons of the
parties. A source of uncertainty in the interpretation of this SDT provision stems
from the fact that non-LDC WTO members can decide for themselves whether
they are to be considered ‘developed’ or ‘developing’ countries.

Only two agreements have established a rule of origin with an ownership and
control criterion like the one permitted by Article V:6 — the Australia—Thailand
FTA and the India-Singapore Economic Cooperation Agreement (ECA). Since
Australia is unlikely to be considered a developing country in the WTO, it is
not obvious how the rule of origin of the former agreement complies with
Article V — as pointed out above. Compatibility of the rule of origin of the latter
agreement with GATS requirements seems to depend on whether Singapore would
be considered a developing country under WTO law.

47 The Mainland-Hong Kong and Mainland-Macao CEPAs are the only agreements that define
‘substantive business operations’ in concrete terms. All other East Asian PTAs leave the implementation of
this concept to domestic laws and regulations. Emch (2006) offers a legal commentary on the compliance
of the substantive business operations criteria found in the Mainland CEPAs with GATS Article V.

48 These agreements are the Chile-Korea FTA (investment chapter only), the Japan-Malaysia EPA,
the Japan—Mexico EPA, the Japan—Philippines EPA, and the Singapore-US FTA. The majority of East
Asian PTAs limit their benefits to juridical persons with substantive business operations in the territory
of the party in which the juridical person is legally constituted (Fink and Molinuevo, 2008). To the extent
that the language ‘territory of the parties’ in GATS Article V:6 is equivalent to ‘territory of any party’, the
rule of origin of these PTAs would appear to be inconsistent with GATS rules as well.

491In case a PTA’s rule of origin provision is found to be inconsistent with GATS Article V,
WTO members may be able to invoke the general exceptions (Article XIV) and security exceptions
(Article XIVbis) provisions of the GATS. Security motivations may apply especially to the denial of ben-
efits clauses of the Chile-Korea FTA, the Japan—Malaysia FTA, the Japan—Mexico EPA, and the
Singapore-US FTA.
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4. Conclusion

PTAs involving East Asian countries are proliferating at a mind-boggling pace.
In light of their large and fast-growing markets, many countries in the region
are seen as attractive partners for a PTA. Most recently, the European Union,
which has so far not entered into a PTA with an East Asian country, has identified
agreements with ASEAN, India, and Korea as priorities in its new trade policy
strategy.?® If current trends continue, the bulk of international commerce in the
East Asia region will be governed by the rules and commitments of such agree-
ments. Indeed, many future commercial transactions may be governed by more
than one PTA. New Zealand and Singapore, for example, have already entered
into two PTAs—a bilateral agreement and a regional agreement involving
Brunei and Chile. A third common PTA is under negotiation as part of the
ASEAN-New Zealand partnership.

This paper reviewed the liberalization accomplishments of existing East Asian
agreements and confronted these agreements with WTO rules on regional inte-
gration. As to the former, we found that there is substantial variation in the am-
bition of PTAs. Many PTAs offer only limited value-added relative to multilateral
services commitments, traveling only a short distance on the long journey towards
free services trade. A few agreements show greater ambition, if measured by the
number of new and improved commitments. Yet even those agreements often fail
to do away with far-reaching limitations found in countries’ multilateral services
schedules.

Our econometric investigation of the effects of the scheduling approach on
the liberalization outcome suggests that negative lists appear to induce wider but
not deeper PTA commitments than positive lists. Having said this, in our com-
panion paper we argue that recent innovations in selected East Asian PTAs
have diluted many of the architectural differences traditionally associated with
positive and negative lists. Even though the choice of scheduling approach still
appears to matter for negotiating dynamics, appropriately crafted reservations
will allow governments to inscribe far-reaching limitations using either ap-
proach.

As for compliance with WTO rules on regional integration, our analysis points
to a number of elements that might be relevant in assessing compatibility with
GATS Article V. A case can be made that many of the East Asian PTAs currently
do not comply with the requirements of substantial sectoral coverage and elimin-
ation of substantially all discrimination. If ever these agreements are legally
tested by the WTO, much will depend on what is considered a ‘reasonable’
time-frame for achieving these requirements. It is doubtful, however, whether

50 See the Communication from the European Commission ‘Global Europe: Competing in the
World’, Document No. COM(2006) 567, 4 October 2006.
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the WTO will ever exert greater legal scrutiny of PTAs, as the same members
that would request their examination are party to one or more of these agree-
ments.>

Regardless of their compliance with GATS Article V, a broader question is
whether the proliferation of bilateral and regional PTAs will act as ‘building
blocks’ or ‘stumbling stones’ to further multilateral liberalization? This question
has been heavily debated by economists.?® Even though most of this debate has
focused on trade in goods, a number of arguments apply directly to the services
context. In particular, proponents of the ‘building blocks’ view advance the fol-
lowing arguments:

® PTAs offer inroads towards more open markets, even if liberalization occurs only
with respect to certain trading partners. As such, countries may be more willing to
liberalize, for two reasons. First, there may be less resistance form vested interests
that already face some foreign competition. Second, if the outcome of preferential
liberalization proves successful, the support for multilateral market opening may
be strengthened.

® PTAs may spur a process of competitive liberalization. Businesses in countries
left out by PTAs may feel that they are harmed by not having preferential access
to a foreign market. They may thus lobby their own government to enter the
PTA game. The rapid increase in the number of PTAs suggests that this force
may be at work in the East Asia region.?® Once a country has concluded PTAs
with all of its major trading partner, it might as well ‘multilateralize’ its level of
openness.

Followers of the ‘stumbling stones’ view respond with the following arguments:

® PTAs are discriminatory in nature, leading to the diversion of trade. As such,
there may be businesses that would see their preferences eroded from MFN-based
liberalization. Those businesses can become a powerful voice against further
multilateral integration. Indeed, concerns about preference erosion have been
a source of contention in the DDA’s negotiations on non-agricultural market
access.

o PTAs divert scarce negotiating resources. Many countries in East Asia are nego-
tiating five or more PTAs at the same time. While there are substantial spillovers

51 The ambiguous nature of certain GATS Article V provisions may further contribute to the unwill-
ingness of WTO members to bring a claim under these rules. Indeed, in the much longer history of goods
PTAs, there have been only few disputes under GATT Article XXIV. In addition, Pauwelyn (2007) argues
that given the political tension that the evaluation of regional agreements might bring about, WTO ad-
judicatory bodies strive to avoid a legal review of these instruments. See also Mavroidis (2006) for a
discussion of this point.

52 See Baldwin (2006a) for a recent review of the rich literature on this topic.

53 Baldwin (2006b) argues that China’s broaching of the idea of a PTA between China and ASEAN in
November 2000 triggered a domino effect responsible for the negotiation of many East Asian PTAs,
especially by Japan and Korea.
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from negotiating in different trade fora, each individual agreement requires
its own share of preparation, consultation, coordination, and travel. There is
therefore the risk that devotion of negotiating resources towards PTAs comes at
the expense of reduced engagement at the WTO.

Is there anything special about the services component of East Asian PTAs that
would strengthen either the ‘building block’ or ‘stumbling stone’ forces? Two
arguments can be made in support of the ‘building block’ camp. First, most East
Asian PTAs have adopted liberal rules of origin (see Section 3.5), reducing the
discriminatory nature of trade preferences in services. Service providers from non-
parties that have substantial business operations in the territory of a party typically
benefit from the greater levels of openness available under PTAs. While this
treatment still falls short of MFN treatment, it arguably generates less resistance to
further multilateral liberalization from vested interests worried about preference
erosion as in the goods case. From this view, one might argue that the obligation
under GATS Article V to provide for liberal treatment of non-party service pro-
viders has laid the foundations for ‘WTO-friendly’ PTAs.

Second, positive spillover effects from PTA to WTO negotiations may be more
important in services than in goods. Services negotiations are more information-
intensive, requiring a resource-intensive stock-take of domestic laws and regu-
lations that might be considered measures affecting services trade. Governments
that have carried out a comprehensive stock-take in the course of PTA negotiations
may be better prepared for services negotiations at the WTO. In other words, the
East Asian services PTAs may play a useful role in overcoming ‘informational’
obstacles to further multilateral integration.

At the same time, there are also considerations that may lead East Asian PTAs in
services to become a stumbling stone towards progress at the WTO. The United
States, the European Union, Japan, and several other WTO members consider
greater engagement in the WTO’s services negotiations as a quid pro quo for
committing to trade reforms in agriculture — currently the key sticking point for
unlocking the DDA negotiations. One of the key trade policy measures in agri-
culture — domestic subsidies — by nature cannot be reduced on a preferential basis.
Many East Asian countries would stand to gain from agricultural trade reforms at
the WTO and, at the same time, are the targets of liberalization requests in ser-
vices. If the ‘demandeurs’ in services are able to advance their offensive interests
through PTAs, important bargaining chips may be removed from the multilateral
negotiating table. By the same token, private sector interests may have less of an
incentive to lobby for a successful conclusion of the DDA, if their market opening
demands can be fulfilled in PTAs.

In addition, it is worth emphasizing that East Asian countries arguably have
much to gain from engagement in the DDA’s services negotiations. First, import-
ant commercial relations are not covered by PTAs - for example, Japan—Korea,
China-Japan, or Japan—United States. The negotiation of PTAs between these
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trading partners cannot be ruled out, but does not appear likely in the foreseeable
future. Improved GATS commitments offer the only realistic vehicle for wider and
deeper policy bindings in these cases. Second, the WTO arguably offers the most
credible mechanism for settling trade disputes between governments.

Finally, from an economic perspective, non-discriminatory liberalization en-
sures access to the world’s most efficient service providers. Since performance in
the service sector has emerged as a critical determinant of a country’s export
competitiveness and attractiveness to foreign investment, preferential arrange-
ments may prove costly in the long term. Equally, a non-discriminatory trading
system offers the greatest transparency and lowest transaction costs for modern
service suppliers that are active in many countries, operate international networks,
and frequently move staff from one location to another.

References

Baldwin, Richard E. (2006a), ‘Multilateralising Regionalism: Spaghetti Bowls as Building Blocs on the
Path to Global Free Trade’, Paper presented as the 2006 World Economy Annual Lecture,
Nottingham, June 22, 2006.

Baldwin, Richard E. (2006b), ‘Managing the Noodle Bowl: The Fragility of East Asian Regionalism’,
CEPR Discussion Papers 5561, Center for Economic Policy Research, London.

Cottier, Thomas and Martin Molinuevo (2008), ‘GATS Article V — Economic Integration’, in R. Wolfrum,
P. T. Stoll, and C. Feindugle (eds), WTO — Trade in Services: Max Planck Commentaries on World
Trade Law, Brill Publishers.

Crawford, Jo-Ann and Roberto V. Fiorentino (2005), ‘The Changing Landscape of Regional Trade
Agreements’, WTO Discussion Paper No. 8, World Trade Organization, Geneva.

Emch, Adrian (2006), ‘Services Regionalism in the WTO: China’s Trade Agreements with Hong Kong
and Macao in the light of Article V(6) GATS’, Legal Issues of Economic Integration, 33(4):
351-378.

Findlay, Christopher and Tony Warren (2000), Impediments to Trade in Services: Measurement and
Policy Implications, London and New York: Routledge.

Fink, Carsten (2005), ‘A Macroeconomic Perspective on China’s Liberalization of Trade in Services’, in
Henry Gao and Donald Lewis (eds), China’s Participation in the WTO, Cameron May.

Fink, Carsten (2008), ‘Liberalizing Services Trade in the ASEAN Region’, in Aaditya Mattoo, Robert M.
Stern, and Gianni Zanini (eds), International Trade in Services: A Handbook, Washington, DC:
The World Bank and Oxford University Press.

Fink, Carsten and Martin Molinuevo (2007), ‘East Asian FTAs in Services: Roaring Tigers or Timid
Pandas?’, East Asia and Pacific Region, Report No. 40175, The World Bank.

Fink, Carsten and Martin Molinuevo (2008), ‘East Asian FTAs in Services: Key Architectural Elements’,
Journal of International Economic Law, 11(2).

Hoekman, Bernard (1996), ¢ Assessing the General Agreement on Trade in Services’, in Will Martin and
L. Alan Winters (eds), The Uruguay Round and the Developing Countries, Cambridge University
Press.

Hoekman, Bernard and Pierre Sauvé (1994), ‘Liberalizing Trade in Services’, Discussion Paper No. 243,
The World Bank, Washington, DC.

Marceau, Gabrielle and Cornelis Reiman (2001), ‘When and How Is a Regional Trade Agreement
Compatible with the WTO?’, Legal Issues of Economic Integration, 28(3): 297-336.

Marko, Mary (1998), ¢ An Evaluation of the Basic Telecommunications Services Agreement’, CIES Policy
Discussion Paper 98/09, University of Adelaide.

Mattoo, Aaditya (1997), ‘National Treatment in the GATS: Corner-Stone or Pandora’s Box ?’, Journal of
World Trade, 31(1): 107-135.

https://doi.org/10.1017/S147474560800400X Published online by Cambridge University Press


https://doi.org/10.1017/S147474560800400X

670 CARSTEN FINK AND MARTIN MOLINUEVO

Mavroidis, Petros (2006), ‘If I Don’t do it, Somebody Else Will (or Won’t): Testing the Compliance of
Preferential Trade Agreements with the Multilateral Rules’, Journal of World Trade, 40(1):
187-214.

OECD (2002), ‘The Relationship Between Regional Trade Agreements and the Multilateral Trading
System: Services’, Working Party of the Trade Committee, OECD document TD/TC/WP(2002)27/
FINAL.

Pauwelyn, Joost (2007), ‘Legal Avenues to ““Multilateralising Regionalism™: Beyond Article XXIV’,
Paper presented at the conference ‘Multilateralising Regionalism’, Geneva, September 10-12,
2007. Available online at http://www.nccr-trade.org/images/stories/conferences/IP03/pauwe-
lyn.pdf (visited in September 2007).

Roy, Martin, Juan Marchetti, and Aik Hoe Lim (2006), ‘ Services Liberalization in the New Generation of
Preferential Trade Agreements (PTAs): How Much Further than the GATS?’, WTO Staff Working
Paper No. ERSD-2006-07.

Stephenson, Sherry (2000), ‘GATS and Regional Integration’, in Pierre Sauvé and Robert Stern (eds),
GATS 2000: New Directions in Services Trade Liberalization, Washington, DC: Brookings
Institution Press.

Stephenson, Sherry (2002), ‘Regional versus Multilateral Liberalization of Services’, World Trade
Review, 1(2): 187-209.

Stephenson, Sherry (2005), ‘Examining APEC’s Progress Towards Reaching the Bogor Goals for Services
Liberalization’, Draft paper prepared for Pacific Economic Cooperation Council, available online
at http://www.apec.org/content/apec/documents_reports/committee_trade_investment/2006.html,
visited September 2006.

Stephenson, Sherry and Deunden Nikomborirak (2002), ‘Regional Liberalization in Services’, in Sherry
Stephenson, Christopher Findlay and Soonhwa Yi (eds), Services Trade Liberalisation and
Facilitation, Asia Pacific Press at Australian National University.

Thanh, Vo Tri and Paul Bartlett (2006), ‘Ten Years of ASEAN Framework Agreement on Services
(AFAS): An Assessment’, Final report of REPSF Project No. 05/004. Available online at http://
www.aadcp-repsf.org/docs/05-004-FinalReport.pdf.

World Bank (2005), Global Economic Prospects 2005: Trade, Regionalism, and Development,
Washington, DC: The World Bank.

Appendix 1: Methodology for quantifying services commitments

This appendix describes the methodology for compiling the database of services
commitments that forms the basis of the analysis in Section 2.

Our database identifies the ‘value added’ of PTAs for each of the 154 sub-
sectors and four modes of supply identified under the GATS. In particular, we
classified the resulting 616 entries per PTA schedule into four categories:

(i) Sub-sectors and modes for which only a GATS commitment exists or a PTA
does not offer any improvement (GATS only);

(ii) Sub-sectors and modes for which a partial GATS commitment exists and a
PTA eliminates or relaxes one or more remaining trade-restrictive measures
(PTA improvements);

(iii) Sub-sectors and modes for which no GATS commitment is available, but a
PTA commitment is made (PTA new sectors); and

(iv) Sub-sectors and modes for which neither a GATS nor a PTA commitment
exists (Unbound).
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For categories (i), (ii), and (iii), we further distinguished between partial and full
commitments, with the latter defined as not listing any remaining trade-restrictive
measures.

Trade-restrictive measures

We defined trade-restrictive measures as all measures that are inconsistent with
GATS-style market access and national treatment disciplines. The additional
classes of measures found in negative list agreements — local presence, performance
requirements, and senior managers and boards of directors —are implicitly cap-
tured by these two disciplines. Local presence requirements are limitations on the
provision of services through mode 1 of the GATS (non-conforming and future
measures in negative list agreements do not distinguish between different modes of
cross-border trade in services). Performance requirements and limitations on the
nationality or residency of senior managers and boards of directors are discrimi-
natory measures that would otherwise be covered by the national treatment
discipline.

In recording trade-restrictive measures, we did not separately identify market
access and national treatment measures. Thus, a partial commitment corresponds
to a commitment that maintains at least one trade-restrictive measure in either the
market access or national treatment category; a full commitment corresponds to a
commitment that does not list any trade-restrictive measure in either of these two
categories. In adopting this approach, we avoided classifying measures into the
national treatment or market accesses domains — an issue for which PTAs establish
different rules and which has been subject to conflicting legal interpretations (see
Mattoo, 1997).54

Horizontal commitments

We treated horizontal commitments in GATS-style schedules as if they were in-
scribed in each scheduled sub-sector. In doing so, we adopted the following rules,
following GATS scheduling guidelines:

® If a sectoral commitment indicates ‘unbound’, the relevant sector is fully ex-
cluded from a country’s schedule and the horizontal commitment does not apply.

o If there is a partial sectoral commitment which can be read harmoniously with the
horizontal commitment, both commitments apply.

o [f there is a partial sectoral commitment which is mutually contradictory with the
horizontal commitment, the former overrides the latter.

® If the sectoral commitment indicates ‘none’, horizontal limitations still apply
unless expressly mentioned otherwise.

54 Exceptions to MEN treatment were not considered in our quantification exercise.
55 See WTO document S/CSC/W/19.
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Definition of sectors

Our definition of sectors corresponds to the GATS Services Sectoral Classification
List — also known as the W120 list.5¢ In allocating commitments to the 154 sub-
sectors, we adopted the following conventions:

e Commitments without any trade-restrictive measures that did not cover the full
sub-sector (as defined under the GATS) were classified as partial commitments. In
line with this approach, all commitments applying to residual categories — ‘other
services’ within a particular sector or the overall ‘other services not included
elsewhere’ category — were recorded as partial commitments, unless a whole re-
sidual category was expressly scheduled.

® Where a commitment covered two or more sectors, it was separately recorded in
the relevant W120 categories.

® Where two or more commitments applied to the same W120 sector, we read the
commitments jointly. A partial commitment was recorded whenever at least one
of the relevant commitments listed remaining trade-restrictive measures.

® In selected cases, the description of service activities did not correspond to the
W120 sector identified in the commitment. In those cases, we allocated the com-
mitment to the W120 sector that we saw as most appropriately matching the
description of activities.

These conventions apply equally to positive and negative list agreements.
However, for negative list agreements, we started by assuming full commitments
across all 154 sub-sectors and then reduced or eliminated commitments in line
with the non-conforming and future measures listed.

Recording of commitments

In determining whether to record commitments as partial or full commitments,
we ignored superfluous entries in commitments that did not constitute a limitation
on market access or national treatment. These include, for example, references
to non-discriminatory licensing requirements or non-discriminatory prudential
measures, often found in the horizontal section of GATS-style commitment
schedules.

As described above, we only counted a PTA commitment as an improvement
over an existing GATS commitment if at least one trade-restrictive measure
was relaxed or eliminated. In a number of cases, an entry in a PTA schedule was
identical to — or effectively the same as — the corresponding GATS entry. In prin-
ciple, the replicated PTA commitment still offers value added - for example,
by making a policy binding subject to the PTA’s dispute settlement understanding.
However, since the focus of our analysis was on the liberalization content
of PTAs, we allocated the relevant sub-sectors and modes to the ‘GATS only’
category.

56 See WTO document MTN.GNS/W/120.
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Reflecting the definition of cross-border trade in services in negative list
agreements, reservations under this heading were recorded as restrictions
affecting modes 1, 2, and 4. In the case of mode 4, database entries took into
account commitment made in horizontal chapters on the movement of natural
persons.

Finally, in selected cases, we felt that there was legal ambiguity on the sectoral
allocation or the level of openness. We resolved those cases by adopting the most
liberal interpretation of the description of service activities or the trade-restrictive
measures. For example, consider Japan’s GATS commitment for certain legal ser-
vices under mode 1. In the market access column, Japan’s entry includes the limi-
tation  Commercial presence is required’. At the same time, Japan has a ‘none’
entry under national treatment. Since the cross-border supply of legal services, by
definition, cannot take the form of commercial presence in Japan, one may inter-
pret Japan’s commitment as a full prohibition of the supply of legal services under
mode 1. In this case, Japan’s national treatment commitment would seem irrel-
evant. However, we still recorded a partial commitment in this case. Even if
Japan’s commitment were to amount to a de facto prohibition, the actual policy
regime in Japan could be — or could become — more liberal. If some cross-border
supply of legal services was allowed, the guarantee of full national treatment
would be of value to foreign service providers.

Fortunately, the number of cases with legal ambiguity was small and a more
restrictive interpretation would not alter any of the conclusions drawn in
Section 2.7

57 As discussed in Fink and Molinuevo (2008), the Japan—Malaysia EPA and the Japan—-Philippines
EPA do not feature a rule addressing the relationship between services and investment disciplines (for
Japan only). We based the recording of mode 3 commitments in these two cases solely on the services
schedule.
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